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(&) thar BEHPS right io occupy the premises stifl has
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Australian Mutual Provident Society

n the Supreme Court of Vicloria April 17, 1986,
Nicholson J.}°

Real Review ~ wheiher comparable rentals pald by
sitting renants should be taken into account — Jacrors (o
be excluded from consideration, '

This action concerns a dispure between. the lessor
(AMF) and  lessee (BHPE) of several floors of a
comnercial office -bullding in Melbourne (BHP House)
FLRURG IS e Jitig of reajuly upon review. The
building was' consiructed pursuant to an agreement
under which AMP provided the Sinance, When the
agreement was eniered into booin conditions prevailed
and there was a shoriage of office accommodation in
Melbourne, The rental marker at that time made no
dictinntion bonwvoon monn oty ivriy t’:ry fIEv Tenurtts
sitting tenanis, Subsequently the situarion changed such
Cred w W tiered rentaf scruciire developed, which stilt
persists. The iwo tlered strycture emerged becaise
flords, In order to artract new tenants, had to offer
- ostantiol discounts and Incentives which were not
avallable (o sliting tenants upon rent reviews, This
situafion was not  contemplated by the agreemennt
entered to by BMP and AMP Under the agreement
BHP recelved a 7% discount provided it oceupled at
least five floors. ) .

In the event of a dispute as to the rentals payable for
dhesneee cocupiod By BIID ihe GEFEE gL et el
the arblirator was directed (6 Jix: tie 7ehials at Jevels
which “he considers ... would be obtainable on the
market having specific regard In the case. of any space jn
BHP House occupied by or let to or to be occupied by or
let 1o (BHF} or any of Its subsidiary or assoclated
companles ... but disregarding in any such case the
reducilon allowable , .. and have regard If appronriate In

/s opinion to remals ... being obialned in B ;
*leullngs in the Clty of Melbourne excliive

Iel
il
x

< These p/'oceedihgs concerned the interpretation of this
f: “se. AMP contending that in fixing the rental the

i ] o b b Gy i s
Atrater should kave regard 1o the following faciors.

—

(a) the effect on the rental of the premises of the fact
that BIP has been In occupation of the premises
stnce December 8, 1972 S

(6) the effect on the remtal of the premises of any
Improvemenis carried out by or on behalf of BHP
(o the premises and the.effect of fliting out and

JSinlshing the premises to standards geeeptable to
P. R .

{c) that the premises have special attractlons or special
value to BHP or that BHP is particularly in need
of the pren)ises. ,

(d) the manner in which rents of comparable premises
In the Centraf Business District of Melbourne haye
Geen reviewed i refation (o extsting tenants whose
feases still have somie years to run:

(e) that BHP House is fully occupied and thar the
premises are glready adapted to the needs of BHE:

(77 that BHP does not have to bear the expense or
suffer the delay of having Sirtng-out works done
anew or ncur the cost of removal to other
premlses;
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many Years to run;
(h} rents of comparable premises ln the Melbourne

CBD for existing tenants whose lease has some -

years [e rum

(1) that such rental Is reviewed yndes the .-’.‘@"f\'.’f'n’?ﬂ’-’-'-'
at Intervals of five years; :

() that such rental is to be determined in accordance
with the terms of the agreement. c

BHP contended thar It is not proper to have resard to
these factors and that regard can onfy be had io evidence
derived from rentals obtained on new lettings of empty
space in BHEP Heuse, nr in rentale nhtalinsAd  in

. comparable letrlngs in the clry oj'Me/bqu—;"ne exciuslye of

tenants’ flxiures.
Held: (1) BHP is required to pay rentals equivalent fo

" those obtalnable on the market subject to the limitations

contalned In the agreement.

V27 T wetiraior iy X from CONSiqering 1ne Jact
that the premises have any special value to BHP or that
HEE S the tenant of them, :

{3} The arbitrator s entitled 1o haye regard 1o

comparable rentals” and make allowance Jor differing

- Jactors as he thinks appropriare,

(4] In assessing the rental value the arbitrator -is
entitled 10 look at the premises themselyes, including
Improvements carried our by BHP gnd the general
Standard  but must - exclude tenanis fixtures In
considering comparable leitings,

(5} The arbitrator is nor o tnke intn [_f.f_"fgii}_)f.,r‘/_!:_"ff.l‘_{"
{a) (b} {c) (e) (I} and (g). .

(6] It Is open ta the arbitrator 1o take Into accownt
Jactors (@) th), () and g -, '

Editor's Note, This case, like all rent review decisions, )

was decided upon the interpretation of the particular
wording of the review clause. , N

Nichoison 43 L have before me an setion and oross action
between the Broken Hill Proprictary Company Limited

{(BHPY ond the Australian Mutual Providan Society
(AMP) refaling to the building owned by AMP and
occupied as to a large part by BHP, known as BHP
House situated on the corner of Bourke apd William

Sireets, ieibourne. .

. The action commenced by BHP was the first in point
of lime, but nothing turns upon this fact since, when the
pleadings are examined, it can be seen that each action is
virtually a mirror of the other and the two aclions can,
for the purposes of my judgment, be treated as one, ,

- The dispute between the parties concerns the proper
[nterpretation of & clause in an agreement made between
the parties on December 8, 1971 far the management of
BHP House. The dispute relales to. the fixing of rentals
in respect of the porlion of the building occupled by
BHP which is govérned by the clause jn guestion,

Before turning to the clause jn detail it is, I think,
DSTISEANY 10 SCA Wil The bauhgiuwid ju and e gunorsi
nature of the agreements made between the parlies in
relation o BHP House which are rather more
complicated than the vsual relationship of landlord and
tenant, :

Prior to the construction of BHP House, BHP had

- oecupied a much smaller building’in Bourke Stréel near

to the present site which, although constructed in the
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“early 19505 had, by the mid 60s, proved lo-be far 60
amall, fnr RHD'
necessary for the company to obtam a new bmldlng snd,
as | understand it, the company decided upon the
construction of a building Iarpe enough 10 service jts
needs for upwards of 50 years. This meant that in lhe
initial stages, such u building would not be fully occupied
by BHP, and it was envisaged that it would not be so
fully occupied for some 30 years,

The compeny decided to construct a prestigious office
building which  would mcorporale fealures drawing
aitcnuon {0 the company's pre-eminent position as a
producer o steel and petrofeum.  Accordingly, the
building, when constructed, featured the” use of
eructura% stecl and had its own power plant fuelled by

m.uulr_u xaa nwn LlJ.lJ a pcnwcultl Hl::lut.

In order to finance this project, BHP entered into

rnnnn—nmpnrr !e Hu,-ul‘n»-n !.,A,\,\,.,.,,.,

negotiations with AMP which, &s Australia’s largest life”

‘davntese enhcf-unnql funds tg the

assgliranre t:nmm‘\r, tha

purchase ang development of city buildings and "the
Jeasing of the same Opon a long term basis. AMP itself,
st ly prior to the construction of ‘BHP House, had

(.0 & jarge and signincant bullding directly opposite
101 1S OWN PUrposes.

During the time that the hoilding af RHP Hnnsa was
contemplated and almost up to the time that its
construction was completed, the evidence disclosed that
there were boom economic conditions and s considerabla
shortage of city office space in Melbourne, Accordingly
the rental market was no more favourable to new
tenants contemplating the renlal of city office space.
than te existing tenants faced with rent reviews, and in
discussing rents for valuation purposes, the valuers who
gave evidence before me said ihat there was no
distinction drawn al that.time bctwccn rents thal would
b\‘} pa‘;'ﬂb;v b_)' etetey 1\.:|Jq1n-} mm U_Y CAIDUJI& a7 blllillg
tenants.

However, it appears that by the time that BHP House
became available for rent, the situation had changed
drarnatically so that, in order to altract new tenants, it
ber~me necessary for landiords 1o offer substantial
dil  4nts and incentives which would not subsequently

- Jailable to the tenant as a silting 1ehant on the
Aerasinn Al Fenr raviaute

Therefore, a two tiered rental slruclure developed
which hag nnnnm:-nilv rwrcncr.uri tn thie dgy =n thaer far
vaiuation purposes itis recogniscd that rcnta!s avmlable
fo a new tenant are significantly lower ‘than those
available lo a sitting tenant. This factor is of significance
it (e presoul viae bovause 11 plerns (hal (hose drafting
the 1971 agreements clearly could not have and did not
contemplale such a two tiered rental structore,

The subslance of the arrangements beiween lhc
parties in relation o the buliding was that of a joint
venture over a 50-year period. AMP provided a capital
outlay of $27,750,000 for the construction of the
building and B P guaruniead a minimum 7.75% return

DI annum .L.AL Vas mmabla ba ARAD
AR R LY r s ‘J\J.Juul\l L 22T

such a rgturn was achieved. After provision of running
eapenses and the 7.75% veturn, proﬁts over and above
1hat figure were 1o be shared belween the parties in
"ar%’mz proportions dependent upon the extent of the
profdis, .

BHP was the cxcluswe mEnager anci ]eumg ngent of
the building and was aulhorised to let portions of BHP
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House at rentals no. Icss than an agrccd mmlmum reniaf
and that ug,n.\.-d Tnihiiting tGHn was (U b \Ne basis
upon which BHP's rental payments to AMP were to be
cafculaled in respect of the portions of the building
which il occupied,

BHP was to have the right, but not the abiigation, lo
occupy such portions of BHP House as it desired and,
providing that it accupied five floors or mote, then BHP
was o receive & ¢iscount of 7% from rhe negotigied
minimum rental after the first year.

In fact, BHP has always occupied more than five

Monrs nnd hae nrnurpc:mn!u inrronced ite poounaney 8 A
the building.

The arrangement between the parties was embodied in
thrae agraemente all datad Naramhas Q 1071 Thacs

agreements were & management agrccment a bmldmg
agreement and a deed of indemnity,

Ivis, | think, unnecessary ta refer to the terms of the
building dgreement or the deed of indemnity, The
naregement agreement substantially determines the -
rlghts of the partlcs over the SD -year perlod durmg which
Ehrunanaioin up,.u.nu\..u A BLADYAI Tul sl Wl joEse

lo be used for all lettings.

The present dispute concerns the Enterpremtion of
clause 1) of the managemcnt agreement which is in the
following terms!

“{a) The Society and the Company shall'bcfore EHF
House .is..ready for occupation by tenanls and
licensees and hirers agree in writing ‘upon the
minimum rentals licensing fees or hiring charges per
square foot per annum to be charged or made or
accounted for by the company for lemng licensing
or hiring or using parts of BHP House and the basis
for calculating the proportlona{e shares of Jncrcases

”.'n ”‘,3 FS'CS Gnd \.«j\rl’v\lllliﬁ uLn:buu:n;:\,. LU a_u“ 1 }Uuac
which shall be or become payable by tenants and
others by way of reimbursement and the fees to be

charged for car parking spaces in BHP House, |

The said rentals licensing fees and hiring charges
and the said basis for reimbursement of increases in
rates and cleaning atiributable 10 BHP House and
the said fees shall be reviewed by and agreed upon
in erl‘InD hatwasn the Qr\m.hru ahrd the r‘r\rnr\unu al
or before the end of each successive pernod
calculated from the date of praclical completion of
BHP House and shall have efTect durmg the period
then. next ensuing,

The pcnod refarred ta in [hIS sub clausa shalt in
the <ase Of e \_Umpnn)’ ETTIHIRTIS aLthlLlJullcn HIIU
associaled companies be a pcnod of five years and
in olher cases be such period s may be agreed
between-the parlies hereté from time 10 time but
shall not be more than five years. .

(b) The rentals licence and parking fees and hiring
charges payable by the company or by any
subsadlary or ussocmlcd company as prowdcd in
Clause o llLdbUl almls UG L.m\,-ulul.cu uamg unit THICY
determinad in 2rfnrdnnnr with enh clanes Iu\ nf thic
clause and'in the case of renlals these rates shall be
based upon a notional letting 1 a tenant occupying
& single typical whole floor situated in the portion
of BHP House conterned reduced by 7 per centum.

The Company shall alse be lisble to pay its
proportionate share of increases in rates and
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cleaning utiributabie lo BHP House as provided in
sub clause {a) hereol, The reduction hereinbefore
referred 1o shall annly 1n the firel 17 manthe af (he
term und thereafler shall only apply whilst the
Company and already subsidiary or associaled
company occupies at least five whole {loors in BHP

House.

(c) Should the Sociely and the Company not be able

|r\ I'P'.lﬂl'\ nnr-norn-n} nH—- -—A|--1-~-- Vm Hlam Fmemn i
R N T ™ t\u\-s\)nlb

matiers or any of thcm the same shall be submitied
(o and determined by arbitration in accordance with
clause 16 hereol and- with respect o any such
arhitration I delermine  renfsly Hesncing  feeg
parking fees or hiring charges as the case may be
the arbitralor s hereby directed 1o fix the said
rentals licensing fees or hiring charges at the Jevels
he considers at the time of arbitration would be
obtainable on the marke! having specific regard in
the case of any space in BHP House occupied by or
fel 1o or to be occupied by or to be let to the
. Company or any of -its subsidiary or associatcd
companies 1 the provisions of sub clause {b} of this
clause bul disregarding in any such case the
reduction allowable pursuant to the said sub clause
”ﬂ and hers f‘:lr"\ T'Pt:mrri if nnhrhnrmln in hie nmntnn
to renisls Itcensmg fees par&mg fees and htrtng
charges being obtained in comparable lettings in the
City of Melbourne exclusive of tenants fixtures and
subjecl lo the provisions of clause 3(c) of lhe
building agreement.”
!t_:" B!qu tult\..tun\ WO IL-I“\.-I 18] thu v o b:&use.) - dllu
5 of the management sgreement. Clause 4 empowers
" BHP to let out portions of BHP House on terms in or
substantially to the effect of the standard form of lense
annexed o the agreement and part {tl) of clause 4
provides as_{oliows:
“The rates of rent or licence or hire recs reserved by
or payable under such lease or licence or hire
agreement shall not withoul the consenl in wriling
of the Society be less than or at any lime reduced
below lhe minimum rates of rent or ticence or hire
fees previously agreed upon between the Sociely
and the Company pursuant 1o clause' 11 hereol {or
Ahe period of five years or such fesser period as may

P

o
s

lease or licence of hire agreement.”
The relevant portion or clause 3 for present purposes
is as follows:
“The power conferred on the Company by the
preceding clause hereof shall include the exclusive
right and authority at alt times and from time (o
time as the Company sees Tit;
{i) 1o grant lo jtsell or 1o any of its subsidigry or
associated companies |eases of licences or hiring
Lagreements of or —
(i) to reserve from letting or licensing or hirning for
the use of itsell or any of ils subsidiary or associated
compahies ihe whole of stich part or parts of BHP
House as it may require (o be paid for in each case
sl rentals fees or charges including parking fees
determined in accordence wilh clause |1 hereof,
Any grant or reservation as aforesaid by the
Company shall he forthwith advised to the Society
in wriling.”
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be agreed upon current at the thme of granting such -

On December 8, 1972, a cerlificale of practica
complelton of -the butldmg was granted and BHP went

n‘\lf\ r‘r-nnnnrtnw | Py .
=1 by o et WL Lo yot nw Wi g z:IUIC U

agree upon an initial minimum renl and upon B
minimum rent on the oceasion of the first renl review
which look place in 1977, They were nol, however, able
lo agree upon & minimum rent for the neriod of five
years commencing December 8, 1982 and this fallure to

rearh noraament hoc dod 1n Fl‘ic:f-n P P

Nt R TS ]

In order to appreciate the nature of the dispute it s, J
think, desirable to sel out the meanmgs attribeiad o

n paragrapn itoon s statement of claim, AMF
contends thel upon the proper construction of the
agreement, the parties or Lhe arbitralor appoinied
purstant lo clause |1 of the agreement are obliged, or
alternatively it is proper to have regard to the following
facts and mallers:

(a} the effect on the rental of the premises of the fact
that BHP has been in ocecupation of the premises since
December 8, 1972,

(b) the effect, on the renlal of the premises of any
iprovements carried out by or on behalf of BHP Lo the
nremises and the affant nf fitting o and finiching the
premises lo standards acceptable 1o BHP;

{c) that the premises have special attractions or & special
value to BHP or that BHP is particularly in need of the
premises;

(d) Lhe manner in which rents of comparable premises in
ihe Cenirai Business District of Melbourne have been
reviewed in relation to existing tenants whose leases still
have tome years 0 run;

(e} that BHF House is fully occupied and that the
premises are already adapted 1o the needs of BHP;

" () that BHP does not have (o bear the expense or suffer

the delay of having fitting-out works dope anew or ineur
the cost of removal to other premises;

(g) thal BHP's right to occupy Lhe premises sttll has
nmany years 1o run,

th) rents of comparable prcmlses in the Ccn[ral Bttsmess
District of Melbourne for existing tenants whose lease
has some years o rumn;

il that such rental is reviewed under the apreement at
intervals of five years;

0) that such rental is o be determined in accordant:c
with the terms of the agreement.

BHP on the other hand asserts that on the proper
construction of the management agresment, neither of
the parties nor an arbilrator appointed pursuant to
clause 11{c) of the agreement are obliped, and it is not
proper, to-have regard o any of the facts and rnatiers:

referred to by AMP and further, that it is proper and the
parties are oblized i have regard nalv tn evidenca
derived from rentals obtained on new lettlngs of empty
space in BHP House or in the case of an arbitrator, if
app.‘opr:aw HIN \quJlUll\ Wwoonialy vbuinod 0
comparable lettings in the City of Melbourne exclusive
of tenants' fixlures. Both parties seek declaralions
accordingly.

1t shouid perhaps be mentioned Lhat pursuant (o the
agreements, RHP providad all nartitions and fittinas and
AMP paid the capttal cost of carpcttng the premtses As
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[ have mentioncd, BHP also installed perticular featuras
sueh as the energy supply.

In support of BHPs argument, Mr Charles QC sought
te introduce evidence of negotistions berween the parties
In relation to the apreement, and in parlictlar 1o elane
I, and sought to tender a series of letlers and draft
agreemenis bearing upon the genesis of clanse |1, He
_ called-as a wiiness a Mr King, who had been associated
" with BHP at the relevant fime_ and had hean invcheed in
the negotiations throughout, .

Mr Forsyth QC for AMP objected to the introduction
of this evidence upon the principle that extrinsic
evidence of thls type should not be received as to (he
construction of a written document,

I received the eviderice subject to My Forsyth%
objection, which I now deal with, In short Mr Forsyth
contended that shhouzh dlause 11 way surticientiy
ambiguous’ 1o enable evidence: of surrounding
circumstances to be admilled, it was not open 1o the
court 1o act upon evidence as to the course of
negotiations or to consider drafts of the clause in

¢~ stion in order lo delermine jts meaning,

of cases including Prenn v. Slmmonds {1971) 3 AILE.R.
237, Secured /ncome Real Estate Australia Lid V. St
Martins Investments Py 1L.ed (1979) 144 C.L.R. at 596
and.Codelfn Constructions Pry Lid v, The State Rall
Authority of New South Wales 149 C.L.R. at 3371
think that this contention of Mr Forsyth's is clearly
correet as was his concession “that clause 11 s

-sufficiently ambiguous to enable evidence of surrounding

circumstances to be admitted, In the Codelfa case, -

Mason J said at page 352 .
"The “true rule is that evidence of surrounding
circumstances is  admissible to  assist in  the
interpretation of the contract if the language is

" ambiguous or susceptible of more than one meaning

but it is not admissible o contradict the language of
the contract when it has 8 plain meaning, Generally
speaking facts existing when the contract was made
will nol be receivable as part of the surrounding

({ sircumstances as an aid (0 construction unless they

- ¥ere known to both parties, although as we have
seen if the facts are notarious, knowledge of them
will be presumed,
It is here that a difficulty arises with respect 1o the
evidence of prior negotiations, Obviousty the prior
negntiatinne il tamd 4n gt OUjsuiive
background facts which were known to both parties
and the subject matter of the contract, To the
exlent (0 which they have Lhis tendency they are
admissible, but insofar as they consist of stalemenis
and actions of the parties which are reflective of
thejr actua! intentions and expectations they are not
recejvahle, -
The point is that such statements and actions revesl
the terms of the contract which the parties inlcnded
or hoped to make, They are superseded by and
merged in the contract itself. The object of the parol

- evidence rule js to exclude them with the prior oral

agreement of the parties being inadmissible in ajd of
construction though sdmissible in an action for
rectification, '

Consequently; when the issue & which of two or

1

OCTOBER, 1985

i support of this contention, he relied upon a number

more pcssible meanings s to be given ¢ 8
contractuel provision we ook not to the aclua)
intentions, aspirations or expeclations of the parties
before or a1 the time of the contract except insofar
as they are axpressed in tha . senimas: s is e
obfective framework of facts within which the
confract came it exislence and to the purifes
presumed intention in this setting, We do not take
Inlo seccunt the notual intentions of the parlics and
for the very gaod reason that an investigation of
those matters would not only be time consuming,
but it would aiso be unrewarding as it would tend Lo
give (00 much weight o these factors at the EXpense
of the actual language of the written contract (see
also Frenn v. Simmonds per Wilberforee L at page
240.}“

It eaame fo mz that in those Cusumnsiances, j musi

disregard both the prior drafls and the evidence of Mr

~King as to the negotiations between the parties and the

correspondence tendered embodying those negotiations,
excepl in the Iaticr two cases insofar as they provide
evidence as t0 the objective facts surrounding the
making of the ngreements,

It should be noted that the prime purpose for Mr
Charles seeking 1o introduce . this evidence was io
establish that the expression “minimum rent” used in
clause | |'wes inserted at BHP's insistence in substitution
for AMPs preferred “fair market rent". .J1 is a nice
question as to whether the facl that one expression was

“used and preferred by the parties over another

constitutes an objective fact which is admissible ar
evidence as Lo the intention of the parties which is not.

Although 1t is erguable that it is an objective fact on .
the basis that it was not evidence of what the parties
intended but " rather evidence as 1o whal actually
happened, | think thal the rea) purpose of its
introduction was to provide exlrinsic evidence as to what
the parties intended, and in the circumstances | propose
lo exciude it from consideration having regard Lo -the
authorities to which [ have referred, However, even if |
had admitted the same, my finding would have been.
unchanged for reasons appearing hereafier,

Another evidentiary dispute arose in relation to the
introduction by counsel Tor AMP, from certain valuers,
of evidence of market conditions gt the time of and
subsequent to the making of -the agreement and of
valhation practice,

ThiG Svioends was suughi (v Ue introduced in ofder to
establish the actual market silustion which prevajled
prior to and at the time of the making of the
management agreenent and as to what had occurred
subsequently. 1L was also put that evidence of normal
valuation practice was relevant in order to determine
what the parlies would have intended in adopling the
method of valuation set out in clause |1,

This evidence was objected to by counsel for BHP, but
I find the same to be relevant in the sense of establishing
the objective facls which were in existence at Lhe time of
the making of the agreement and also relevant in .
understanding the contemplated method of valustion
which the parties proposed to employ in clause 13,

I also think that the changes in the market since the
making of the agreement, and in particular the facl that
B lwo tiered market has developed since the making of

Page 343




-t ity . *

the agreemeny is relevant 1o the question of whal (he
partics intznded &t the lime that they made (he
agresment, because it is appareni that at the (ime of
making the same they would nol have contemplated that
SUCH & two ticred markel wight exist. Thai s apparent
from the evidence. '

- Counsel for AMP also sought o introducs a Jetter
from BHP to AMP dated July 22, 1980, This letter was
sought 1o be introduced as an admission by BHP that by
July 1989 it was inappropriate for minimum rentals of
ity Rind 1o be fixed by relerence v ihe situation of an
incoming lenanl. This fetier was the subject of objection
and was admitled subject (o (hat objection. | think that
the objection was rightly taken. and in any event ! do
not think that 1he letter could be construed ns
conslituting such an admission. and if it were | have
difficulty in understanding” fts relevance 1o the
consiruction of an agreement made nine years previous
ta 1he date bpan which Jt was writlen,

I'turn now o the substance of the dispule between the
puriies reidting w© 1he construction of clause 11. Mr
Charles argued thal in construing cladse |1, jt was
ipmortant 10 remember that it appears in the coplext of
.i‘” celation 1o a building, He said that the parties were
bargeining for something quite different to an ordinary
lense. BHP wanied someone to finance lhe building and

AMP wanted a long term investment for the purpose of

capilel gain and =& reliable, solvenl and reputable
‘manager lo take care of all the managementl problemns

asssoiaicd with the buiiding. 1 addiion, i wapied 4
guaranteed financial return and n share of the neafits
He poinled oul that under.the agreement, BHP was
not only lo manage the property but to keep il in pood
repair and fully maintained, He said that'il was quite
clear from the scheme of Lhe agreement thal tenants
other than BHP were to pay market rentals but that
BHP was 1o occupy & privileged position. He said that
this became ampparent when ‘one compared (he
management egreemngnl with the standard form of lease
unnessd mOrSic Which providos Uial On the Eapiration
of an oulside tenant's term, the landlord may by notice
ir-riting, ix the rent at an amount which in its opinion
il be the then current market renl of the premises,
a™ which in the event of dispute was Lo be fixed by two
valuers. .
* He said that the proper construction of clause 1) was
that pursuant 10 sub clause {a), the parties were to agree
upon the minimum rent below which Lhe premises would
not be lel. He argued thal the proper meaning to be

ascribed to the term “minimum rent” was such a rent .

that for practical purposes the rent chargeable to others
musi equal or exceed it, and that it has a connotation of
8 base rent, and is thus not the same as a markel average
or reasonable remial as Lhose words are used in rent
review clauses, bul must rather be the lowest end of the
scale at which premises could be let,

He went on to argue that the proper construction of
sub clause (b) was thal BHP's rent should be calculated,
based upon a notional lelting 10 a new tenant ocoupying
a single floor of open spage, and that accordingly, no
regard should be paid-to the various matters which AMP
said the arbitrator should take into account.
~ He said thal it was apparent that although sub clause
(e} referred to some concepl of & markel rent, the sub
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% 2thing quite different 10 a usual Jersing arrangesnent

clause directed the arbitrator 1o have special regard lo

the provisions of sub clause [b) in refation 10 BHP which
in turn brought sub clause (a) into play, -

On the other hand, Mr Forsyth contanded on hahalt
of AMP that al the very least the arbitrator was required
to progeed upsii the basis of & fair miaikei-rent by reason
of sub clause {cls use of Lhe wordi “obtainable on the
markel”, which he pointed out were equally applicable o

arbilrations relating to space occupied by BHP.

He conceded thal the arbitrator wag réquired 1o have
specific regard to sub clause (b), bul he said Lhat this did
not involve Lhe introduction of any concepl of a
minimuny rent of the lype relied upon by Mr Charles if
mipimum tent meant anything different o fair markel

wabilal ba A ad oLl L o0
M VWY UL LSUCLUIG T as LG UHYG,

Mo en b
Ty

He argued that all that sub clause () reguired was for
the arbitralor 1o have regard to sub clause (b); that the
expression "minimum rental™ was referred to anlv in snh
clause {a) and thus only indirectly came (o be considered
nder cuh claves Io) end ponld onl onarnes oo guatify the
words “obtainable on (e market™ nppearing in” sub
clause {c). ' . ) )

He also put that the use of the expression “minimum
remt" in sub clause {a) was confined (6 the injtial rents
which the parlies might agree upon at the time thal the
building was opened,

He went on lo argue thal there was nothing in clause
I'l"which wouldoperate 1o preclude an arbitrator from
considering nll of the matters which AMP said should be
faREiT 1o account, '

He pul it that onc of the most significant vuatiors Ui
an_arbitrator would take into account in arriving at a
renfel was whether there was in fact a ienant in
possession of the premises or whether a new tenancy was
contemplated, and he argued that the clear meaning of
the clause was that an arbitrator cquld take into BCCOUNT
both types of tenancy in considering the appropriale
market rent. .

In support of his arguments, he referred 10 a numher
of authortles, to some. of which I shall reler
subsequently. Although these authorities are helpful, it
must of course be appreciated that they relate to the
construction of particular rent

applying the principles which they espouse wilhout
carefully bearing this fact.in mind. '

In the final analysis, the question before me is one of
construction in light of the objective background facts
which the law permits me 10 consider, In particular |
take into account the facts relied upon by Mr-Charles
thal this clause..does not appear in g standard lease
between landlord and lenant, but rather forms part of Bn
unusuel agreement between the parties in which BHP
has g considerably grealer interest than as-a mere tenant.

Nevertheless, | think it must be recognised that clause
Il is a type of rent review clause albejt somewhat
different {rom those normally encountered. 1n particular
the parties have agreed thal differences between them

‘should be determinéd by-an arbitrator and in this sense it

bears n slrong resemblance to normal rent view clauses.

In my opinion, clau§e 11{c) offers the key to the
question of the appropriate rale at which rentals should

be determined. That clause directs the arbitrator to fix .

the rental at the level he considers at the time of
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review  clauses in -
. particular leases and there are obvious danpers about
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arbitration would be available on the market, If tha
level be inconsistent with the.concept of a minimum rent
referved o in-sub clause {a),:then 1 consider that it is the
ciedi ivieniion of ine parties thal the level referred to in
sub clause () should guide the arbitragor,

it may be thal the reference to minimum rentals in

sub clause [a) does not mean anything different, It is, ]

think, arguable that sub clause (a) contains an inference
that the minimum rental so fixed is nevertheless a
market rent and indeed it seems uniikely that anything
10 the contrary was intended. for what the nlanse
coniemplates is an agreement between the parties as to
the level of jental at which the premises will be let 1o
~other persons as well as BHP. i

It is true that BHP ns the agent of AMP would have

had an obligation 1o let the premises af the best rent

possible, which might exceed this figure, but nevercheless

it is apparent that (he minimum rent was intended to be

& market rent. . N

" Indeed, the sgrecment provides that if BHP wishes to

let any pertion of the premises at & lesser figure than the
- cinkmusm, then it may only do 5o with the consent of
i MP . .
‘Even il the expression “minimum rental” does bear
tha meaning coniended for by BHP in the sense of being
a base rent, | think that there is a Turther answer Lo
BHP's contention that it should govern the rate at which

BHP’s rentals are lo be set in the future. It is apparent -

thal at the lime the apreement was made no rentals hag
in fact been set in relation to BHP's occupation of the
" building, and clause 11 was drafted with & view to the
fixing of the inital rentals as well as subsequent rent
" reviews., -

Sub clause {8) of clause 1) may well have been
intended to give BHP at the initial stage the advantage
_of leasing space nt the lowest market rental that would
be then available, At that stage the building had no
lenanlts other than BHP, which was proposing to occupy
a substantial parl of it. In such circumstances it would
not be surprising il BHP were to receive some initia}
~dyantage. -[t is, however, anolher question as to
. hether BHP was lo continue to receive that advantage
= zreafler < .

] think thal the use of the expression "on the market”
in sub clause {c) ieads to the incvitable conclusion that it
was not. Of course, it still received the advanlage
confesred by sub clause {b) to which [ will turp hereafter.
I think, however; that this part of sub clguse (a) referring
1o minimum rentals should” be confined to the initial
renlals o be charged to BHP, and I think that thereafter
il is apparent that tha rlanse contamnletes that RUD will
pay market rentals subject to the limitations contained in
sub clavse {b), and the discount provided {or jn sub
clause {b), if appropriate. 1 would accordingly construe

—
Ea

the clause generally as providing that BHP is required 10 -

pay rentals equivalent to those obtainable on the market
for. the portion of BHP House which il occupies from
time to time, subject to the limitations to which 1 have

_ referred. . _
| ow turn to ihe more difiicuit guestion af what
limitation should be placed upon the arbitrator’s general
discretion under sub clause () by reason of sub clause (b)
‘of clause 11, Mr Forsyth advanced the geners
broposition that the court should be slow 10 read
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limitations into the exercise of the discrelion of a valuer

or erbitrator in the absence of specific words to that
effect. In suppart of this peeposition he relicd upon the!

- decision of the Full Court in Karen Lee Nominees Pry

Lid v. Golin & Co Led (1983) } VI.R 637, and upen
Email v. Robert Gray (Langwarrin) Pty Lid 1984 YR 16
at 21 In which the court sajd;

*In our opinion the parties have clearly bestowed
upon the valuer the obligation of determining whai
circumstances are relevant (0 Lthe guestion of fixing
2 FIRSEHELIE iShial W du nul consider that the
court should meke a declaration which delineates
the circurnstances to which the valuer showld have
regard. The declaration that we are disposed to
make is thal a reasonable rental meahs a rental
which the veluer considers is reasonable, having
regard (o all the circumstances which the valuer
considers irrelevant. Without our seeking lo trespass
upon the valuer's terrifory, we think it goes without
saying that the valuer may consider that the market
yental represents reasonable rental, and he may wish
to take into account the various facts which Gray's
~counsel submit are relevant. He may take some of il
into account and nol others. He may have regard to
malters which were nol mentioned in  the
discussions before this court, The matter js emirely
within the province of the valuer because the
parties had so provided. 1t was said by Mr Graham
. that uniess the court gave some puidence 10 a
valuer as to what was relevant, the parties would
_probebly be back before the court, It would. appear
(o us that the renl assessment could not be atlacked
upon the ground that relevant matters have been
disregarded or irrelevans matters considered. As the
parties heve apreed to be bound by the valuer's
. assessment they will be bound uniess the assessment
is vitiated by fraud, collusion or mistake.” Karen
Lee Nominees Pty Lid v. Gofitn & Co Pry Lid )
VR 657 nt 670, ' _

I was also referred by Mr Forsyth to a decision of
Beach J in Capel Services Ltd v, Legal & General
Assurance Soclery  Lid, {Unreported, delivered on
October 23, 1984) where his Honour applied the
principles sel out in the abovementioned cases and in the
course of doing so said;

"By clause 4 {2) (g) of the lease the partics have
bestowed upon the valuer or valuers the obligation
of delermining the fair open market value of the
rental of the premises. In such circumstances it is
not” appropriate for this courf to delineale the
mattess which the valuer or valnars shoanld taks intn
accounl, To do so would be to trespass on lhe
valuer or valuer's {erritory.”

1t seems 1o me that this principle has obvious
relevance 10 the present case. Nevertheless jt is also clear .
that sub clause {b) does impose limits upon Lhe
erbitrator's discretian in relation to the fixing of rents for
such porlions of the premises as are occupied by BHP. In
particular, the sub clause requires the pates to he based

-upon a notional letting to a tenant occupying & single

typical whole floor situated in the portion of BHP House
concerned. This, | think, would preclude the vatuer from
taking nlo account the facl that the tenant was BHP
itself, or that BHP had becn in occupaflon of the

Page 345




premises since 1972, or ‘that the premises had speciai
attractions or special value lo BHP, or that BHP is
“peculiarly in need of the premises, or that the premises
are fully occupied and alresdy adapted to the needs of
B, or thal BHP has a righl [0 accuny the aremises for
many years.

.lhink that the inciusion of the words “notional
lelting to a tenant™ makes it clear that it was not the

party’s inteption that these matters could be taken inlo

account by a valuer, In this regard, much assistance, !
think, is to be gained from the decision of Donaldson J
(as he then was) in FR. Evans {Leeds) Lid v. English
Efectric Co Lrd (1977) 36 Property and C‘ompcnsatlon
Reports, 185, In that case e courl was wllblucrlr;g il
rent review clause in relation 10 unusual premises
.exlending over some 60 acres with buildings providing
nearly 8 million eonars oot of Tlsor apace, o owee
obyiously of umque value Lo the lenant in possession,
_The relevant rent review clause provided: “The full
vearly market rental for the purpose of this lease shall
mean the rent at which the demised premises are worth
10 be Jet with vacant possession on the open imarkel as u
i 1ole belween a willing lessor and a willing lessee for
{~ ¢ remainder of the said lerm outstanding”. His
~ordship considered that the clause made il clear thal
both the lessor and the lessee were hypothetical persons
or abstractions. In relation lo the lessee he said;

“Simitarly in my judgment the willing lessee 15 &n
_mbstraction. A hypothelical person actively seeking
premises 1o fulfil needs which these premises could
fulfil, He will take account of similar factors that he
too will be unaffected by liquidity problems,
governmental or olher pressures, (o boost or
maljntain employment in the area and so on, In a
word his profile may or may not fit that of the
cngiisn TEieetric Lo Ltd, bul he is not thsl
company.”

His Lordship wenl on to say al page ) 91:

“The negotialions are assumed o be friendly and
fair, but subject 1o thal qualification would be
_ conducted in the fight of all the barpaining
{ advantages and disadvantages which existed on
(" October | 1976. Thesc advantages and
disadvantnges are, however, those which have

affecied Lhe property and any lessee ol that |

property. The existence or absence of rival poteniial
lessees of the property is merely one indication .of

the balance of advantsge or disadvenlage, and by’

no means one which is necessarily decisive. | do not
agree that the hypothetical negotiations or higgling
of the marketplace, o vse that delightfully archaic
phrase which occurs in some of the authorities, are
{0 be eonducted on the assurapiion that.if the
parties fail [0 reach agreement on the rent, Llhe
hypothelical tenants will be free lo occupy two or
maore smailer properties as an alternative Lo {aking
oul & lense of the Walton Works. The parties will
rench agreement and the willing lessee will nol take
up ahy of the allernative options, However, in the
course of the higgling he will point out to [he
willing lessor, snd the willing lessor will sccept, that
taking lwo or more aliernative properties as a
theoretically avajlable alternative  option, the
relative advantage or disadvantage of which will be
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reflected in the rent which is uitimately agreed. In
the absence of‘rea}higg}ers, il is for Lhe arbitrator to
assess the reality of such 'mn alternative option. its

- [ s i
TP‘RNUP nr!vnh.'nmn or rlwaf% fnh!ngc u“d rhoooxibont o

muwt the agreed rent would refiect those facts,”

His Lordship concluded his general remarks reevant
to the present issue by saying:

“However, | do accept that the approprisleness ‘of
the rent is 10 be Judged in the light of all the
circumstances of the case, other than those relating
to the lundlord and ienant as aciual jundical
persons, and that one of those circumstances is the
rental volues prevailing in the wran, Thers are, of -
course, fany olhers, Thc rent for which each is
negotiating is that which is high encugh to be
acceptable for a willing lessnr and low srovsh to bs
acceptable to & willing lessee. In the hypothellcal
life of hypothetical higglers, there is always one rent
gnd never more than one rent which meels this
criterfa. If the arbitrator is heard to murmur ‘Oh,
happy hypothetical higglers’, this is only too
underslandable, he has my sympathy.”

The present case differs from the one his Lordship was
considering in the sense that the office space in question
is nol unigue and it is obvijous thatl there would be other
tenants than BHP in the market. However, the decision
does, in my ophlion. support the canstruction which 1
have placed upon sub clause (b) 'as operating lo exclude
from the arbitralor's consideration the {fact that the
premises have any special veiue to BHP or that BHP i
the tenant of them, This is not to say thal he could no
take into account that the premises might be attractive
to s {enant such & BHP, but he could not take into
account the fact that BHP was in fact the tenant or tha
proposed lenani,

! trn now to the vexed guestion of the two tiered
rental structure in tighl of . whal 1 have said. The
exislence of the structure was unknown to the parties at -
the time of making Lhe agreementl. Mt Forsyth referred
me 1o a number of cases including Aven County Councif
v. Alliance Property Co Ltd (1982} 258 Estates Gazette,
118, Segama MV v, Penny Leroy Ltd (1982) 69 Estates
Gazelte 384, Newey v, Eyre Ltd v. J. Curtis & Son Lid
(1984) 271 Estates Gazette, 891, and Ponsford'& Ors v.
HMS Aerosols Ltd {1979 AC 63, in-support of his
generad proposition that a valuer was entltled to look at

Jents paid by both new and existing lenants ln fixing the

rppropriate rental,

In particular he relied upon & passage iri the judgment
of Viscount Dilhorne who formed part of the majority in

‘the latter case at 76-7 where his Lordship said:

“Rent review provisions are now commonly
_included in Jeases at the instance of lessors Lo give ~
therm some protection against inflation, If they were
not included landlords might only be disposed to let
for a shorler term. Their object s lo secure that in
real lerms the rent payable does not fell below thal
initially agreed upon. It was not disputed in this
case that thel is their main object, 1n the present
case and in many olhers provision is made for the
asezssimant Lo be made by an indepsndent sirveyor,
What has he lo do? Surely it is (o assess what rent
the demised premises would command if let on the
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terms-of the lease and for the period the assessed
. Tenlis o cover al the time the assessment falls to be
made. That rent :may depend to some exten! on
tocal  factors sugh & Gdieiuiaiion of  [he
neighbourhood. In assessing it the surveyor will be
assessing the reasonable rent that others, not just
the sitting tenant, would be prepared to pay for the
use and occupation of the premises, He will not
censider the tenant’s position separately.”

In that case, the court was considering a clause which
provided..for the fixing of a reasonable rent for the
demised premises and the dispule concerned whether it
WAS appropriate o take info accoun! improvements

instalied by the -lenant in determining the reasongble:

rent.
Thai uasc was Gistinguished by the Full Court in

Al 15 v Dabaes Fimus £ oeveoaronde ! Fien. 5o
E”?ﬁ.".j .L.'.’.’f."ffﬁ'r v, Lnhiors R L L Y O VR S U Y]

upon the hasle that the glause thai the Full Couri was

dealing with did nar aomeain she cosisnn "lor e
aoimised premiees™, and e majority judgment was in
any even! criticised by the court.

£+ “he Full Court made the point that reasonable rent
voc8ns something quile different from market rent,
which would obviously involve an examinalion of the

i i ; T N P ST
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However this may be, it seems 10 me that both cases
emphasise the point that where & rent obtainable on the
market s to be assessed, it is the market which must be
. examined-and the market would include rents payable by

~continuing tenants as well as new tenants.

Accordingly, 1 think that Mr Forsyth is correct in his
conlention thal a valuer in assessing {he rerital vaive of
these premises would be entitled to look at all facels of

. the market.

Having said that however, | consider that having
rapaid {0 ihd OGitteul of sub viwuse (D) ARG to the

notional nature of the tenancy involved, the valuer
would nol be entitled 1o fix rantels unon the basis of
1" e applicable Lo a sitting tenant.

(. imilarly, I do nol think that it"would be appropriate
for him to [ix rentale haesd vnnn tha fastothat the
notjonal 1enant was a new tehant, [t is clear that the
agreement pever contemplated that the arbitrator would

draw any such distinction.

Without trespassing on the function of the arbitrator,

it would seem to me that the figure that he would arrive ]

at would ighore special discounts 1o new. tenants in order
to altract them into occupation but would similarly
ignere loadings which might be attached to the rentals
payable by an existing tenant such as taking into
aceount factors of the expense of a move and
correspending inconvenience resulting therefrom,

The arbitrator’s. task, as Donaldson J pointed out in
£5R, Evans Leeds v. Engllsh Electrle Co Ltd, s to arrive
at one rental for the premises, In doing $o, he is perfectly
entitled tn nee the parmal valuars meothod of TRETNINY

- %hat he regards gs comparable rentals and making such

~OCTORER, 1085

ellowances for differing factors as he thinks appropriace,
Because of the operation of sub clause (b) however, he is
constrained to look &t a purely notinnal ar hunathatiael
Situation.

I think that AMP is correct in its contention that an
arbitrator is entltled to Jook at the premises themselves,
including improvements carried' out by BHP and the
gepernl standard in ncm\ecinc thalr ramial b

BHP is not, in my dpinion, in the position of the

*tenant in the Email Ltd case, for as (he court pointed
“put in that case the arbitrator’s lask was 10 fix a

reesonable rental in the circumstances, which was
something quite different from a market rental. There is
nothing in clause 11 to prevent him from doing so, and
indezd SGU Dalsé (U] Jeguites the notionad valuation
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single floor of BHP House in quection.

b oviwntling]

Accerdingly it s obvious thal be mus fix renals upon

. the basis of the premises themselves in their present

form, Because sub clause {c} requires him to exclude
lenants fixtures in considering comparable leltings, -he
would eventually have to make & deduction from the
rental arrived at for improvements carried out.by BHP,
and {Gig noi Widersiand Mr Farsyth to argue to the

corllrary, but thisl does not mean that he should not
consider the premises as they exist at present,

] turn now to the specific relief sought by the parties,
and in doing so 1t is, [ think, convenient ta deal first with
the declaration sought by AMP, T

It follows from what 1 have said that | should refuse
to make declarations in the terms of v, b, ¢, ¢, fand g. As
to the remainder, I am not prepared lo make a
declaration that the arbitrator is bound to take any
particular malter into account for the reasons slready
statesl hirt 1 am prenored (5 ok doclarations timi it is

open to an arbitrator to take into account the matiers

So far as the relief claimed by BHP js concerned, Lam .
not prepared to make & declaration in the terms sought,
hat It ie apnarant from my roazong hatl § i propared w
make an appropriate declaration as to the arbitraior's
obligation to treat the exercise &s a notional one
excluding factors personsl 1o BHP, Such a declaration
could take the form of stating that it is not open to an
arbitrator to teke into account the matters referred {0 in
parts a, b, ¢. e, [ and g of AMP’s claim, but it may be
preferable 1o leave it to counsel to frame appropriate
declarations in that regard for submission to me in the

light of my reasons for judgment,

I add that | would be prepered to make a declaration
that il is open to an arbitrator to have regard 1o evidence
derived from new lettings of empty space in BHP House
and to rentals obtained in comparable lettings exclusive
of tenants fixtures, but-1 would not be prepared to make
a declaration in torms which recopnised any distinetion
burween the criteria used by the parties 10 determine
rentals by agreement and: those used by an arbitrator,

Page 347




